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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

NATHAN ALAN POWELL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46864-2019
BONNEVILLE COUNTY
NO. CR-2018-1805

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, Nathan Alan Powell was convicted of possession of a controlled
substance; felony destruction, alteration, or concealment of evidence; and possession with intent
to use drug paraphernalia. The district court sentenced Mr. Powell to an aggregate unified term
of seven years, with three years fixed. He appeals from his judgment of conviction, challenging
the sentence he received as an abuse of discretion. Mr. Powell also believes the transcript and
audio recordings of the proceedings in this case have been altered, though he recognizes he does
not have a claim for relief at this point based on the alterations.
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Statement of Facts and Course of Proceedings
Officer Eric Lyke was on routine patrol in Idaho Falls on February 17, 2018, when he
responded to a call regarding "a suspicious incident . . . for two individuals passed out in a
vehicle." (Tr., p.141, Ls.23-25, p.145, Ls.18-20, p.146, Ls.3-7.) He recognized the driver,
Mr. Powell, and spoke to him through the driver's side window. (Tr., p.146, L.23 - p.147, L.7.)
Officer Lyke testified that while speaking with Mr. Powell, he noticed a small plastic bag with a
brown substance in it that he believed to be heroin. (Tr., p.147, Ls.12-16, p.148, Ls.15-23.)
Officer Lyke testified he asked Mr. Powell to hand him the bag, and Mr. Powell "immediately
grabbed it and placed it in his mouth." (Tr., p.149, L.21 - p.150, L.3.) Officer Lyke searched the
vehicle, and found a soda can with a substance on it that later tested positive for heroin.
(Tr., p.154, L.22-p.155, L.10, p.202, Ls.23-24.)
Mr. Powell was charged by Information with possession of a controlled substance
(heroin); felony destruction, alteration, or concealment of evidence; and possession with intent to
use drug paraphernalia. (R., pp.37-42.) The case proceeded to trial, and was tried to a jury in
December 2018. (R., pp.85-94.) The jury found Mr. Powell guilty on all counts. (R., p.95.) The
district court sentenced Mr. Powell on Count I to a unified term of seven years, with three years
fixed; on Count II to a unified term of five years, with three years fixed, to be served
concurrently; and on Count III to time served; and retained jurisdiction. (Tr., p.329, Ls.8-23,
p.330, Ls.9-11; R., pp.131-32.) The judgment of conviction was entered on March 11, 2019, and
Mr. Powell filed a timely notice of appeal on March 13, 2019. 1 (R., pp.131-35, 138-41.)
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Mr. Powell filed an Idaho Criminal Rule 35 motion for a reduction of sentence, which the
district court denied following a hearing. (R., pp.136-37, 161-63.) Mr. Powell does not challenge
the district court's ruling on appeal in light of State v. Huffman, 144 Idaho 201, 203 (2007).
2

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Powell to an aggregate unified
term of seven years, with three years fixed, considering the mitigating factors that exist in this
case?

ARGUMENT
Considering The Mitigating Factors That Exist In This Case, The District Court Abused Its
Discretion When It Sentenced Mr. Powell To An Aggregate Unified Term Of Seven Years, With
Three Years Fixed
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160
Idaho 1, 8 (2016). This Court considers whether the trial court: "(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason." Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Generally,
when appealing a sentence as an abuse of discretion, the appellant "must establish that, under
any reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment." State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted). Considering
the objectives of criminal punishment, and the mitigating factors that exist in this case, the
sentence the district court imposed on Mr. Powell represents an abuse of discretion.
The first objective of criminal punishment is protection of society. See Varie, 135 Idaho
at 856. The sentence the district court imposed on Mr. Powell does not further this objective.
Most importantly, it exceeds the sentence recommended by the prosecutor. At sentencing, the
prosecutor recommended two unified terms of five years, with two years fixed, to be served
concurrently, with the district court retaining jurisdiction. (Tr., p.308, L.25 - p.309, L.6, p.312,
Ls.6-9.) The district court sentenced Mr. Powell to an aggregate unified term of seven years,
with three years fixed, exceeding both the recommended fixed time and the recommended
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indeterminate time. A sentence of this length is not necessary to protect the public interest.
Mr. Powell has a lengthy criminal history, but most of his crimes stem from his drug addiction.

(See Con£ R., p.12.) Mr. Powell has been a daily user of opiates for ten years, and was under the
influence of heroin at the time of the instant offense. (Con£ R., pp.3, 16.) Mr. Powell did not
receive any disciplinary write-ups in jail for the eight months he was incarcerated prior to his
arrest, which shows he can control his behavior when he is not using drugs. (Tr., p.317, Ls.3-10.)
Mr. Powell needs treatment, not incarceration. If he is able to remain drug-free, he will not pose
any risk to himself or the public.
The second objective of criminal punishment is deterrence of the individual and the
public generally. See Varie, 135 Idaho at 856. It is questionable whether deterrence is a
meaningful objective when sentencing a defendant for a drug crime. In any case, Mr. Powell
recognizes the harm his addiction has caused him and others, and recognizes his need for
treatment. (Tr., p.327, Ls.14-17.) Mr. Powell told the court at sentencing, "I know that coming to
jail this time saved my life. You know, I hit rock bottom harder than I ever did. I would have
died, you know, the way I was running and gunning." (Tr., p.327, Ls.9-13.) Mr. Powell does
need to be deterred by the court from using drugs and engaging in criminal conduct. Rather, he
needs to be given the too ls to overcome his addiction, once and for all.
The third objective of criminal punishment is the possibility of rehabilitation. See Varie,
135 Idaho at 856. This should have been the most important objective guiding the district court's
sentencing decision, but it was not furthered by the sentence the district court imposed.
Mr. Powell has seen his mother, his father, and his two brothers overcome their addictions.
(Con£ R., p.13) He is now, at age 35, ready to overcome his own addiction. (Con£ R., p.1.)
Mr. Powell explained to the court at sentencing that he was willing to do anything to be
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successful, and had the support of his family. (Tr., p.317, Ls.19-25.) Indeed, Mr. Powell's
mother, and one of his brothers and one of his cousins attended his sentencing. (Tr., p.319, Ls.13.) Mr. Powell has not yet earned his GED, but has manual labor skills and feels capable of
holding steady employment. (Con£ R., pp.14-15.) Mr. Powell will likely benefit from a rider
program, but the actual sentence imposed is not rehabilitative in any way. Mr. Powell will not
overcome his drug addiction simply by being incarcerated. The GAIN evaluator recommended
intensive outpatient treatment. (Con£ R., p.16.) It seems obvious that a prison sentence is not the
type of treatment that Mr. Powell needs.
The fourth objective of criminal punishment is retribution for wrongdoing. See Varie, 135
Idaho at 856. This objective may have played a role in the court's sentencing decision, but it
does not justify the lengthy sentence the court imposed. Mr. Powell has struggled with drug
addiction his whole adult life. He has committed crimes, including the offenses that led to his
convictions here. But his crimes should not result in him being imprisoned for up to seven years,
when he has the chance to tum his life around, and become a contributing member of society.
Considering the four objectives of criminal punishment, and the mitigating factors that
exist in this case, the district court abused its discretion when it sentenced Mr. Powell to an
aggregate unified term of seven years, with three years fixed. Counsel for Mr. Powell
recommended a unified sentence of four years, with one-half years fixed, suspended, and this
would have been a reasonable sentence. (Tr., p.314, Ls.12-14, p.315, Ls.16-22.)
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CONCLUSION
Mr. Powell respectfully requests that the Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the Court remand this case to the district court for a
new sentencing hearing.
DATED this 25 th day ofNovember, 2019.
/ s/ Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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